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Section 92F-14(b), the statute at issue in this opinion, was amended by Act 191, Session Laws of

Hawaii 1993, which may materially affect the conclusion reached in similar future opinions. See

instead, e.g., OIP Op. Ltr. No. 98-5 at 19-2 1.
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MEMO RANDUM

TO: Ms. Mie Watanabe, Equal Employment Officer
University of Hawaii at Manoa

FROM: Hugh R. Jones, Staff Attorney

SUBJECT: Disclosure of Sexual Harassment Complaint and
Disciplinary Action Taken Against University of
Hawaii Faculty Member

This is in reply to a letter dated October 9, 1989, from

Deputy Attorney General Ruth I. Tsujimura, requesting an

advisory opinion regarding whether the University of

Hawaii-Manoa (hiUniversityhs) may disclose the identity of a

particular faculty member against whom disciplinary action was

taken, and the disciplinary action taken, based upon a written

complaint filed by a student under the University’s Sexual

Harassment Policy and Complaint Procedure.

ISSUE PRESENTED

hetber, under the Uniforn Information Practices Act

(Modified) (“UIPA”), chapter 92F, Hawaii Revised Statutes, the

University must disclose the identity of a particular faculty

member against whom disciplinary action was taken, and the

disciplinary action taken, resulting from a complaint filed in

accordance with the University’s Sexual Harassment Policy and

Complaint Procedure.

BRIEF ANSWER

Under the UIPA, an agency employee does not have a

significant personal privacy interest in “information relating
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to the status of any formal charges against [an agency]

employee, and disciplinary action taken.” Haw. Rev. Stat. §

92F—l4(b) (4) (Supp. 1989). Thus, this information is not

excepted from disclosure under the UIPA’s privacy exception set

forth at section 92F—13(l), Hawaii Revised Statutes. Further,

there is no other UIPA exception that would, in our opinion,

apply to this information in this case. Accordingly, it is

necessary to determine what information relates “to the status

of any formal charges against the employee and disciplinary

action taken.”

As we construe section 92F—14(b) (4), Hawaii Revised

Statutes, an agency employee does not have a significant

privacy interest in general information regarding the status of

“formal” charges. We conclude in this case that the written

complaint filed by the student against the subject faculty

member in accordance with the University’s Sexual Harassment

Policy and Complaint Procedure was sufficiently “formal” for

purposes of this UIPA provision. Thus, in our opinion, an

agency must disclose the fact that a “formal” charge or

complaint has been filed, the name of the agency employee

against whom the complaint has been lodged, and disciplinary

action taken in response to the formal charge, i any. In

addition, in our opinion, an agency must disclose whether the

charge is pending, under investigation, or has been dismissed,

together with any other information which is “public” under

section 92F—12(a)(14), Hawaii Revised Statutes. We do not,

however, believe an agency is rec’uired by section 92F—14 (b) (4),

Hawaii Revised Statutes, to disclose the formal complaint or

charge itself, other supporting documentation, the

investigatory record, or the complainant’s identity.

Lastly, we conclude that agencies are only recuired by

section 92F—14(b)(14), Hawaii Revised Statutes, to disclose

disciplinary action taken in response to a “formal charge,” not

routine employee reprimands, suspensions, or other sanctions

that do not result from a “formal” charge. However, an agency

employee’s significant privacy interest in discipline taken in

response to charges which are not “formal,” may, in a given

case, be outweighed by the public interest in disclosure under

section 92F—14(a), Hawaii Revised Statutes.

FACTS

A student at the University filed a written complaint with

the University’s Equal Employment Officer (“EEC”) alleging that

a faculty member had engaged in conduct constituting “sexual

OIP Op. Ltr. No. 90—12
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harassment” as that term is defined by the University’s written
Sexual Harassment Policy and Complaint Procedure (“Procedure”).

Pursuant to University procedure, a “formal comolaint”
must be in writing and include sufficient information to permit
fact-finding and investigation. Additionally, the complaint
must be initiated within 180 days of the alleged incident,
unless good cause is shown for a later filing. The policy also
provides “[a]ll complaints will remain confidential.”
Following the filing of a “formal complaint,” the EEC notifies
the President of the University that a complaint has been filed
and “is empowered to collect whatever information is necessary
to investigate the complaint, including questioning all parties
concerned.” We are informed that the EEC, in executing this
policy, interviews the complainant, respondent and potential
witnesses, and allows written submissions by the parties during
the investigatory process. Further, we are informed that
although not stated in University procedure, the respondent is
notified that a formal complaint was filed, as well as the
basis for the complaint.

Following the investigation, the EEC makes “the
information available to the President or appropriate
supervisor with a recommendation on disciplinary action if
warranted.” Again, although not stated in the University’s
procedures, the EEC makes written findings and provides copies
to the faculty member and the complainant.

In the event that disciplinary action in the form of a
suspension or discharge is imposed upon the faculty member, the
collective bargaining agreement between the University’s
Professional Assembly and the University’s Board of Regents
requires that additional procedures be followed, none of which
are relevant in the instant case, as the subject faculty member
was neither suspended nor discharged.

With reference to the formal complaint in this case, the
University concluded, after its investigation, that probable
cause existed to take disciplinary measures against the subject
faculty member. The individual who filed the complaint against
the faculty member, the University’s student newspaper, a.
representative of the University’s student goverflment, and a
newspaper repcrter have each requested access to information
regarding the disciplinary action taken in this case. The
University seeks an advisory opinion regarding what information
must be disclosed under the UIPA, concerning the disciplinary

CIP Op. Ltr. No. 90—12
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proceeding involving the faculty member who was the subject of

the student’s complaint in this case.

DISCUSSION

The UIPA, the State’s new public records law, promotes

open government while protecting the individual’s constitu

tional right to privacy. Among the UIPA’s policies and purposes

are to “[b]alance the individual privacy interest and the

public access interest, allowing access unless it would consti

tute a clearly unwarranted invasion of personal privacy.” Haw.

Rev. Stat, § 92F—2 (Supp. 1989). In addition, the Legislature

concluded that “o]pening up the government processes to public

scrutiny and participation is the only viable and reasonable

method of protecting the public’s interest.” Id.

In enacting the UIPA, however, the Legislature exempted

from the Act’s general rule of public access certain limited

categories of records, which are set forth at section 92F—13,

Hawaii Revised Statutes, which provides in pertinent part:

This chapter shall not require disclosure of:

(1) Government records which, if disclosed, would

constitute a clearly unwarranted invasion of

personal privacy; .

The legislative history to the UIPA declares that if the

individual’s “privacy interest is not ‘significant’, a scintilla

of public interest in disclosure will preclude a finding of a

clearly unwarranted invasion of personal privacy.” S. COnf.

Comm. Rep. No. 235, 14th Leg. Reg. Sass., Raw. S.J. 689, 690

(1988). Moreover, the Legislature provided guidance in

deternining whether disclosure of a government record would

result in the disclosure of a record in which a person has a

“significant” privacy interest. Section 92F—14, Hawaii Revised

Statutes, states in relevant part:

§ 92F-14 Clearly unwarranted invasion of

persona]. privacy. (a) Disclosure of a government

record shall not constitute a clearly unwarranted

invasion of personal privacy if the public interest

in disclosure outweighs the privacy interests of the

individual.

(b) The following are examples of information

in which the individual has a significant privacy

interest:

01P Op. Ltr. Nc. 90—12
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construe “status” narrowly given the clear legislative

declaration that agency employees have a significant privacy

interest in “information in an agency’s personnel file.”

Therefore, where disciplinary action is taken in response

to a “formal charge,” we believe that section 92F-14(b)(4),

Hawaii Revised Statutes, requires agencies to disclose

government records, or portions of such records, which reveal

that a complaint has been made, whether the proceeding is

pending or concluded, and the identity of the emplcree against

whom the formal charge was made. In addition, we conclude that

this UIPA provision requires agencies to disclose disciplinary

sanctions imposed, if any, that result from the formal charge,

together with any other information which is “public” under

section 92F—12(a)(14), Hawaii Revised Statutes.

We do not, however, construe section 92F—14(b)(4), Hawaii

Revised Statutes, to require disclosure of the formal charge

itself, the complainant’s identity, or supporting investigatory

records. As to the disclosure of a complainant’s identity,

see, QIP Opinion Letter No. 89—12 (Dec. 12, 1989).

We express no opinion concerning whether the disclosure of

information relating to “the status of any formal charges and

disciplinary action taken” would be in violation of federal

civil rights laws or whether such information is “confidential”

under a federal statute or regulation. See Haw. Rev. Stat. §

92F—l3(4) (Supp. 1989). Lastly, although we conclude that the

disclosure of “the status of any formal charges and disciplin

ary action taken” would not, on these facts, result in the
It frustration of a legitimate government function” under section

92F—l3(3), Hawaii Revised Statutes, in a special case, this

UIPA exception may authorize the non—disclosure of this

information.

CONCLUSION

Under the UIPA, agency employees do not have a significant

personal privacy interest in “information relating to the

status cf any formal charges against C them) and disciplinary

action taken.” Haw. Rev. Stat. § 92F—14(b)(4) (Supp. 1989).

The disclosure of this information would not, therefore,

“constitute a clearly unwarranted invasion of personal privacy”

under the exception set forth at section 92F—13(1), Hawaii

Revised Statutes. Nor, in our opinion, is such information in

this case, protected from disclosure under the other UIPA

exceptions under part II of the Act.

OIP Op. Ltr. No. 90—12
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In construing section 92F—14(b)(4), Hawaii Revised

Statutes, we conclude that where other UIPA exceptions are

inapplicable, this section only requires an agency to disclose

disciplinary action taken which results from the making of

“formal charges” against an employee. We believe that under

the UIPA, a “formal charge” is one that is made in accordance

with an established agency policy or procedure under which

allegations of misconduct may be lodged against an agency

employee. In our opinion, the written complaint made against

the subj ect faculty member in this case was sufficiently

“formal,” having been duly filed pursuant to, and in accordance

with, the University’s established Secual Harassment Policy and

Complaint Procedure.

In further construing section 92F—14(b) (4), Hawaii Revised

Statutes, we conclude that an agency must disclose the fact

that a “formal charge” has been made, the name of the employee

against whom the complaint was made, and the disciplinary

action taken, if any. Further, we conclude that an agency is

not required to disclose disciplinary action taken against an

agency employee that does not result from a “formal charge,”

unless the public interest in disclosure of such information

outweighs the employee’s significant privacy interest in such

data, under section 92F-14(a), Hawaii Revised Statutes.
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